MEMORANDUM
TO:

Board of County Commissioners
Regular Meeting – February 26, 2020

THRU:

Cindy Houben, Community Development Director

FROM:

Suzanne Wolff, Assistant Director

RE:

Celestial Land Company Ltd Reinstatement of Vested Property Rights

SUMMARY: Pursuant to Section 2-20-170, the Applicant is seeking a 36 month reinstatement of the
vested rights associated with Board of County Commissioners (BOCC) Resolution No. 084-2014, which
granted Activity Envelope, Site Plan Review, Special Review and GMQS Exemption approval to develop
a single family residence of up to 8,250 square feet and associated development, including but not limited
to debris flow and avalanche mitigation structures, a debris flow basin, and a driveway.
The application was submitted on August 17, 2017 with a request for a 20 month reinstatement of the
vested rights (Attachment C). The application was stayed due to litigation and administrative appeals.
The matter may now proceed for review by the BOCC, due to the adoption of BOCC Ordinance No. 0322019. The Applicant is now requesting a 36 month reinstatement of the vested rights, which is the
maximum allowed by the Land Use Code.
APPLICANT: Celestial Land Company Ltd.
REPRESENTATIVES: Stan Clauson Associates and Haynes and Boone LLLP
LOCATION: 155 Bulkley Drive, off of Maroon Creek Road
ZONING/LOT SIZE: The parcel is zoned AR-10 and contains 35 acres.
BACKGROUND:
1. The parcel was created via the State’s subdivision exemption that allows for creation of 35+ acre parcels
exempt from County subdivision review. The BOCC granted 1041 hazard review, conceptual
submission, and special review approval, and GMQS exemption to construct a single family residence
and caretaker dwelling unit to the prior owner of the parcel, pursuant to Resolution No. 036-2002. The
1041 site plan was recorded in Plat Book 63 at Pages 6-9. The vested rights expired on March 13, 2005.
The BOCC granted a new approval for 1041 hazard review, conceptual submission, special review and
GMQS exemption, pursuant to Resolution No. 013-2006. The vested rights expired on February 16,
2009. The 2002 and 2006 approvals allowed for the use of two transferable development rights (TDRs)
to develop up to 8,250 square feet of floor area.
2. The Applicant submitted an application on February 6, 2009 for approval of Activity Envelopes, Site Plan
Review, Special Review and GMQS exemption to utilize three additional TDRs for a total of 15,000
square feet of floor area to construct a single family residence. On August 6, 2010, following duly
noticed public hearings, then Hearing Officer Jim True issued Determination No. 05-2010, in which he
denied the Special Review and GMQS Exemption for a TDR receiver site, approved the Activity
Envelope, and continued the Site Plan Review.

3. The Applicant and the Neighbors cross-appealed Determination No. 05-2010. The Applicant sought to
overturn the denial of its request to utilize additional TDRs. The Neighbors sought reversal of the
approval of the Activity Envelope. Pursuant to Resolution No. 061-2011, the BOCC denied the
Applicant’s appeal and upheld the Hearing Officer’s denial of Special Review and GMQS Exemption
to utilize three TDRs for a total of 15,000 square feet of floor area. Pursuant to Resolution No. 0622011, the BOCC upheld the Neighbors’ appeal of the Hearing Officer’s approval of the Activity
Envelope as proposed and the location of the proposed development within the envelope and
remanded the Activity Envelope to the Hearing Officer with direction to develop additional facts to
determine whether or not a better alternative location for development is present on the property that
represents an increase in safety for the use of the Celestial property as well as the surrounding
properties.
4. On June 8, 2011, the Applicant filed a legal action in Pitkin County District Court, Case No.
2011CV148, to challenge the BOCC’s denial of its application to transfer and utilize three additional
TDRs.
5. On February 7, 2012, Pitkin County entered into a Settlement Agreement with the Applicant that
allowed the Applicant “to introduce a new proposal to apply TDRs to increase the square footage of the
residential structure up to 15,000 square feet based on changed designs, additional engineering and other
modifications to the Site Plan that have occurred since the Hearing Officer’s review in May 2010” as part
of the continued proceedings on the Activity Envelope.
6. On October 1, 2012, the Applicant submitted an amended application requesting Activity Envelope, Site
Plan Review and Special Review approval for a Transferable Development Right receiver site to utilize
two additional TDRs for a total of 13,250 square feet of floor area to construct a single family residence
and attached caretaker dwelling unit. The Applicant also requested to establish new activity envelopes in
addition to the previously approved building envelope to encompass all development, including the
residence, debris flow and avalanche mitigation structures, debris flow basin, driveway, on-site
wastewater treatment system, well, landscaping, geothermal, and grading.
7. After a duly noticed public hearing on May 2, 2013, Hearing Officer Tom Smith issued Determination
No. 04-2013 on May 23, 2013; the Determination approved with conditions the 2012 supplemental
application.
8. The Neighbors appealed Hearing Officer Determination No. 04-2013. The BOCC upheld the
Neighbors’ appeal pursuant to Resolution No. 026-2014, based on the finding that Mr. Smith had a
conflict of interest in this matter and that his failure to grant the Neighbors’ motion for recusal was a
clear and demonstrable error. The BOCC determined that it was appropriate pursuant to Sec. 2-20180(h)(1) of the Land Use Code (“Code”) for the BOCC to modify the Hearing Officer Determination
based on the applicable provisions of the Code at a duly noticed public hearing, at which time the
BOCC could consider the application in its entirety and hear testimony and argument with regard to
the application, without being limited to the prior record upon which the Hearing Officer
Determination was based.
9. On July 21, 2014, the BOCC approved Resolution No. 084-2014 “Approving the Celestial Land
Company Activity Envelope, Site Plan Review, Special Review and GMQS Exemption for TDR
Receiver Site, Pursuant to Hearing Officer Determination No. 04-2013, as Modified Herein.” Statutory
vested rights were granted until July 21, 2017.
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10. On March 24, 2017, the Applicant submitted Access, Earthmoving and Tree Removal Permit
applications and a Building Permit application for retaining walls and debris flow mitigation structures.
On June 28, 2017, the Applicant submitted a Building Permit application for the single family residence.
During the permit review process, staff notified the Applicant that variances were required for
grading and retaining walls associated with the driveway and debris flow basin. All permits are
pending and still valid.
11. On August 17, 2017, the Applicant submitted a request for reinstatement of the vested rights associated
with BOCC Resolution No. 084-2014.
12. On September 5, 2017, the Board of Adjustment (BOA) approved setback and height variances for
grading and retaining walls, pursuant to Resolution No. 10-2017. The Maroon Creek Caucus and a
group of Neighbors appealed the decision. The appeals stayed review of the permits and consideration of
the application for reinstatement of vested rights. On January 29, 2018, the Applicant submitted a request
to lift the stay imposed by the appeals; the BOCC denied the request on March 14, 2018 by Resolution
No. 15-2018. The BOCC considered the appeals on April 16 and 25, 2018, and remanded the variance
application to the BOA by Resolution No. 154-2018. The BOA has not heard the variance on remand due
to further litigation that stayed the review.
The Applicant has submitted a timeline of events from the date of the BOCC approval to the present –
Attachment A – which includes additional information on litigation that is not addressed above.
REFERRAL COMMENTS: The Maroon Creek Caucus submitted a letter requesting that the BOCC
deny the request – Attachment B.
STAFF COMMENTS:
VESTED PROPERTY RIGHTS EXTENSION/REINSTATEMENT: The Applicant is requesting a 36 month
reinstatement of the vested property rights for construction of the single family residence. The vested
rights expired on July 21, 2017; the Applicant’s application was submitted on August 17, 2017. Since the
vested rights expired prior to submission of the application, staff is considering this to be a request to
reinstate the vested rights. Land Use Code (“Code”) Sec. 2-20-170(d) specifies that any request for
reinstatement of a vested right shall be made within one (1) year of the expiration of the vested right
associated with a Site-Specific Development Plan. The application was submitted within one year of the
expiration.
Sec. 2-20-170(d) specifies that the BOCC may approve an extension or reinstatement of vested property
rights for a period of up to 3 years. The Code states, “Unless explicitly stated in the resolution or decision
of the Board authorizing the extension or reinstatement, the vested right shall be modified at the time of
the extension to require that the approved development conform to the terms and provisions of the Land
Use Code on the date of the extension or reinstatement…. Reasonable conditions may be imposed by the
Board when granting any such extension or reinstatement.”
Staff would note that vested property rights are often compared to “insurance” that provides protection
against changes in the Code during the term of the vested right. It is important to understand, however,
that, while vested rights do “insure” against changes in the Land Used Code, the underlying approval
does not expire when the vested rights expire. The underlying approval remains in effect following the
expiration of the vested property right, until the end of the lapsing period, which is ten (10) years for an
Activity Envelope and Site Plan (ref. Code Secs. 2-20-160(b)(3) and 2-30-10). Once the vested rights
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expire, the development approval remains in effect, but becomes subject to any changes in the Code
relevant to the property in question. Resolution No. 084-2014 will not lapse until July 21, 2024.
Since July 21, 2014 (date of approval of Resolution No. 084-2014), the BOCC has adopted the following
amendments to the Land Use Code:
Ordinance Number
032-2014
006-2015
035-2015

Effective Date
November 15, 2014
February 25, 2015
December 2, 2015

006-2016

April 2, 2016

030-2016

January 28, 2017

03-2018

January 10, 2018

037-2018

September 30, 2018

010-2019

April 10, 2019

029-2019

September 29, 2019

032-2019

October 10, 2019

040-2019
045-2019

November 20, 2019
February 17, 2020

Summary
Amending Barn Height
Special Event Amendments
Tree Removal and Mitigation
Amendments
Renew ANSI floor area and
growth management exemptions
CD-PUD Zone District
Amendments
Areas and Activities of State
Interest
Village Lodge Preservation
(VLP) Zone District
Wireless Communication
Facilities Amendments
Floodplain and Drainage
Amendments
Pending Litigation/Appeal
Amendments
Renewable Energy Amendments
R-15A Zone District Amendment

These amendments to the Code do not affect the terms of the development approval and/or are not
applicable due to the pending status of the building/development permits.
Sec. 2-20-170(d)(1) of the Code provides the following criteria for the BOCC to consider in reviewing a
request for an extension or reinstatement of vested property rights:
a. The applicant’s compliance with any conditions requiring performance prior to the date of
application for extension or reinstatement of vested rights.
Response: Subsequent to the BOCC’s 2014 approval, the Applicant:



Submitted the Covenant for Maintenance of Debris Flow Mitigation for acceptance by the BOCC.
The BOCC reviewed the Covenant on first reading on March 9, 2016 and accepted the Covenant on
second reading on April 13, 2016, pursuant to Ordinance No. 008-2016.
Recorded the Activity Envelope and Site Plan on June 16, 2016 (Plat Book 114 at Page 79).
b. The progress made in pursuing the project to date, including the effort to obtain any other
permits, such as building permits, and the expenditures made by the applicant in pursuing the
project.

Response: The Applicant submitted applications for permits as follows:
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On March 24, 2017, the Applicant submitted Access, Earthmoving and Tree Removal Permit
application and a Building Permit application for retaining walls and debris flow mitigation structures.
On June 28, 2017, the Applicant submitted a Building Permit application for the single family residence.

The Applicant states that they have “worked diligently with licensed civil engineers as well as the
Colorado Geological Survey to develop and complete a final engineered solution to the avalanche and
debris flow mitigation in accordance with Resolution No. 084-2014….The Applicant has also devoted
significant time and expense to fully ensure a sufficient quantity and acceptable quality of water…”
The Applicant stated in the 2017 application that their ability to “proceed with building permit
preparations generally, were directly impacted by a legal challenge to Resolution No. 084-2014. The
litigation and appeals process stemming from the legal challenge lasted approximately 20 months…and
dramatically reduced the effective vesting period for the Applicant’s property rights under Resolution No.
084-2014.”
Relief from the initial stay was granted only for issuance of a clearing and grubbing permit to provide
access for geotechnical testing (issued 4/13/15). Otherwise, the Applicant was unable to submit
applications for permits until the litigation was resolved; the District Court entered the order affirming
BOCC Resolution No. 084-2014 on 1/25/16 (approximately 17 months after the Neighbors filed the
complaint with the District Court on 8/18/14).
The 2/4/2020 update (Attachment A) asserts that litigation and appeals that reduced the effective vesting
period now cover a period of more than 48 months. Pursuant to Sec. 2-20-10(d) of the Code, the
litigation and appeals operated as a stay on the acceptance, processing or issuance of any building or
development permits until October 10, 2019, when Sec. 2-20-10(d) was amended by Ordinance No. 0322019, which modified the stay provision such that the Celestial vested rights application was no longer
stayed. Prior to that date, the BOA appeals operated as a stay for approximately 7 months (9/25/17
through 4/25/18), and then further litigation filed 5/7/18 operated as a stay for approximately 15 months
(5/7/18 through 10/10/19).
c. The nature and extent of any benefits already received by the County as a result of project
approval, such as impact fees or land dedications.
Response: The Applicant has recorded the Covenant for Maintenance of Debris Flow Mitigation, which
grants to the County an interest in the property to assure the ongoing repair, maintenance, and cleaning of
the debris flow mitigation (Reception #632688). The approval does not require any land dedications, and
applicable road and employee housing impact fees will be paid at permit issuance.
d. The needs of the County and the applicant that would be served by approval of the extension or
reinstatement request.
Response: The Applicant has requested the reinstatement to provide assurance for them to proceed with
the permit applications that are currently in the permit review process.
The Maroon Creek Caucus asserts that the reinstatement will “substantially harm our Caucus area and
serve as improvident precedent for future development,” and recommends that the BOCC deny the
request. The Caucus also asserts that the Applicant is not eligible for an extension because the Code only
permits one extension and the Applicant “effectively received” an extension in 2006. Staff disagrees as
BOCC Resolution No. 013-2006 granted a new approval for a Site Specific Development Plan, which
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created a new vested right; this was not an extension of the vested right associated with Resolution No.
036-2002.
Staff would note again that the approval does not expire when the vested rights expire. Once the vested
rights expire, the development approval remains in effect, but is subject to any changes in the Code.
Given that the applicable provisions of the Code have not changed since the approval was granted in
2014, and the Applicant submitted permit applications in reliance on the approval granted by the County
by Resolution No. 084-2014 prior to the expiration of the vested rights, staff does not find any need of the
County that would be served by denying a reinstatement.
(e) The Board shall also take into consideration the length of any appeal process or litigation and
the subsequent effect of a lessened vesting period for property rights.
Response: The litigation filed in 2014 operated as a stay on the acceptance, processing or issuance of
any building or development permits, so the Applicant was unable to submit applications for permits until
the litigation was resolved. The stay was in effect for approximately 17 months.
The appeals filed in 2017 and the litigation filed in 2018 operated as a stay on the acceptance, processing
or issuance of any building or development permits for a period of approximately 22 months.
The Applicant has requested a 36 month reinstatement, which is the maximum allowed by the Code.
Staff supports a 17 month reinstatement of the vested rights, since that is the time that the original 3 year
vesting period was lessened.
RECOMMENDATION: Staff recommends that the BOCC adopt the Resolution Approving the Celestial
Land Company Ltd. Reinstatement of Vested Rights.

ATTACHMENTS:
A. Timeline of Events since Approval (updated 2/4/2020)
B. Maroon Creek Caucus (2/14/20 & 9/29/17)
C. Application
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RESOLUTION OF THE BOARD OF COUNTY COMMISSIONERS OF PITKIN COUNTY,
COLORADO, APPROVING THE CELESTIAL LAND COMPANY LTD.
REINSTATEMENT OF VESTED REAL PROPERTY RIGHTS
Resolution No. ____-2020
RECITALS
1.

Pursuant to Section 2.8.4 (Actions) of the Pitkin County Home Rule Charter (“HRC”), all matters
not required to be acted upon by ordinance or formal resolution may be acted upon by informal
resolution.

2.

Celestial Land Company Ltd. (“Applicant”) has applied to the Pitkin County Board of County
Commissioners (“BOCC”), pursuant to Sec. 2-20-170(d) of the Land Use Code (“Code”), to
request a thirty-six (36) month reinstatement of the vested right associated with BOCC
Resolution No. 084-2014, which granted Activity Envelope, Site Plan Review, Special Review
and GMQS Exemption approval to develop a single family residence of up to 8,250 square feet
and associated development, including but not limited to debris flow and avalanche mitigation
structures, a debris flow basin, and a driveway.

3.

The application was submitted on August 17, 2017 with a request for a 20 month reinstatement of
the vested rights. The application was stayed due to litigation and administrative appeals. The
matter may now proceed for review by the BOCC, due to the adoption of BOCC Ordinance No.
032-2019. The Applicant is now requesting a 36 month reinstatement of the vested rights, which
is the maximum allowed by the Code.

4.

The property is located at 155 Bulkley Drive, off of Maroon Creek Road, and is more specifically
described in Exhibit A.

5.

The parcel contains 35 acres and is zoned AR-10.

6.

The parcel was created via the State’s subdivision exemption that allows for creation of 35+ acre
parcels exempt from County subdivision review. The BOCC granted 1041 hazard review, conceptual
submission, and special review approval, and GMQS exemption to construct a single family
residence and caretaker dwelling unit to the prior owner of the parcel, pursuant to Resolution No.
036-2002. The 1041 site plan was recorded in Plat Book 63 at Pages 6-9. The vested rights expired
on March 13, 2005. The BOCC granted a new approval for 1041 hazard review, conceptual
submission, special review and GMQS exemption, pursuant to Resolution No. 013-2006. The vested
rights expired on February 16, 2009. The 2002 and 2006 approvals allowed for the use of two
transferable development rights (“TDRs”) to develop up to 8,250 square feet of floor area.

7.

The Applicant submitted an application on February 6, 2009 for approval of Activity Envelopes, Site
Plan Review, Special Review and GMQS exemption to utilize three additional TDRs for a total of
15,000 square feet of floor area to construct a single family residence. On August 6, 2010, following
duly noticed public hearings, then Hearing Officer Jim True issued Determination No. 05-2010, in
which he denied the Special Review and GMQS Exemption for a TDR receiver site, approved the
Activity Envelope, and continued the Site Plan Review.

8.

The Applicant and the Neighbors cross-appealed Determination No. 05-2010. The Applicant sought
to overturn the denial of its request to utilize additional TDRs. The Neighbors sought reversal of the
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approval of the Activity Envelope. Pursuant to Resolution No. 061-2011, the BOCC denied the
Applicant’s appeal and upheld the Hearing Officer’s denial of Special Review and GMQS
Exemption to utilize three TDRs for a total of 15,000 square feet of floor area. Pursuant to
Resolution No. 062-2011, the BOCC upheld the Neighbors’ appeal of the Hearing Officer’s
approval of the Activity Envelope as proposed and the location of the proposed development
within the envelope and remanded the Activity Envelope to the Hearing Officer with direction to
develop additional facts to determine whether or not a better alternative location for development
is present on the property that represents an increase in safety for the use of the Celestial property
as well as the surrounding properties.
9.

On June 8, 2011, the Applicant filed a legal action in Pitkin County District Court, Case No.
2011CV148, to challenge the BOCC’s denial of its application to transfer and utilize three
additional TDRs.

10.

On February 7, 2012, Pitkin County entered into a Settlement Agreement with the Applicant that
allowed the Applicant “to introduce a new proposal to apply TDRs to increase the square footage of
the residential structure up to 15,000 square feet based on changed designs, additional engineering
and other modifications to the Site Plan that have occurred since the Hearing Officer’s review in May
2010” as part of the continued proceedings on the Activity Envelope.

11.

On October 1, 2012, the Applicant submitted an amended application requesting Activity Envelope,
Site Plan Review and Special Review approval for a Transferable Development Right receiver site to
utilize two additional TDRs for a total of 13,250 square feet of floor area to construct a single family
residence and attached caretaker dwelling unit. The Applicant also requested to establish new activity
envelopes in addition to the previously approved building envelope to encompass all development,
including the residence, debris flow and avalanche mitigation structures, debris flow basin, driveway,
on-site wastewater treatment system, well, landscaping, geothermal, and grading.

12.

After a duly noticed public hearing on May 2, 2013, Hearing Officer Tom Smith issued
Determination No. 04-2013 on May 23, 2013; the Determination approved with conditions the 2012
supplemental application.

13.

The Neighbors appealed Hearing Officer Determination No. 04-2013. The BOCC upheld the
Neighbors’ appeal pursuant to Resolution No. 026-2014, based on the finding that Mr. Smith had
a conflict of interest in this matter and that his failure to grant the Neighbors’ motion for recusal
was a clear and demonstrable error. The BOCC determined that it was appropriate pursuant to
Sec. 2-20-180(h)(1) of the Code for the BOCC to modify the Hearing Officer Determination
based on the applicable provisions of the Code at a duly noticed public hearing, at which time the
BOCC could consider the application in its entirety and hear testimony and argument with regard
to the application, without being limited to the prior record upon which the Hearing Officer
Determination was based.

14.

On July 21, 2014, the BOCC approved Resolution No. 084-2014 “Approving the Celestial Land
Company Activity Envelope, Site Plan Review, Special Review and GMQS Exemption for TDR
Receiver Site, Pursuant to Hearing Officer Determination No. 04-2013, as Modified Herein.”
Statutory vested rights were granted until July 21, 2017.

15.

On March 24, 2017, the Applicant submitted Access, Earthmoving and Tree Removal Permit
applications and a Building Permit application for retaining walls and debris flow mitigation
structures. On June 28, 2017, the Applicant submitted a Building Permit application for the single
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family residence. During the permit review process, staff notified the Applicant that variances
were required for grading and retaining walls associated with the driveway and debris flow basin.
All permits are pending and still valid.
16.

On August 17, 2017, the Applicant submitted a request for reinstatement of the vested rights
associated with BOCC Resolution No. 084-2014.

17.

On September 5, 2017, the BOA approved setback and height variances for grading and retaining
walls, pursuant to Resolution No. 10-2017. The Maroon Creek Caucus and a group of Neighbors
appealed the decision. The appeals stayed review of the permits and consideration of the application
for reinstatement of vested rights. On January 29, 2018, the Applicant submitted a request to lift the
stay imposed by the appeals; the BOCC denied the request on March 14, 2018 by Resolution No. 152018. The BOCC considered the appeals on April 16 and 25, 2018, and remanded the variance
application to the BOA by Resolution No. 154-2018.

18.

The BOCC heard this application at a duly noticed public hearing on February 26, 2020, at which
time evidence and testimony were presented with respect to this application.

19.

The BOCC finds that the application for the reinstatement of vested rights was submitted on August
17, 2017. The vested rights expired on July 21, 2017. The Code specifies that any request for
reinstatement of a vested right shall be made within one (1) year of the expiration of the vested
right. The application for a reinstatement was timely.

20.

The BOCC further finds that the underlying approval in Resolution No. 84-2014 did not expire
when the vested rights expired. Pursuant to Sec. 2-20-160(b)(3) of the Code, a Site Specific
Development Plan that results in a vested property right “remains in effect following the
expiration of the vested property right, until the end of the lapsing period.” Sec. 2-20170(b)(1)(e) defines “Site Specific Development Plan” to include a Site Plan approved after July
5, 2006. Table 2-1 in Sec. 2-30-10 specifies a lapsing period of ten (10) years for a Site Plan
approval. Therefore, the underlying approval has not lapsed.

21.

The BOCC further finds that the amendments to the Land Use Code adopted since July 21, 2014
do not affect the terms of the development approval, and/or are not applicable due to the pending
status of the building/development permits.

22.

The BOCC further finds that the Applicant has complied with the applicable conditions requiring
performance to date, including acceptance by the BOCC and recordation of a Covenant for
Maintenance of Debris Flow Mitigation and recordation of the Activity Envelope and Site Plan.

23.

The BOCC further finds that the Applicant has pursued the project by submitting the following
permit applications:
A. On March 24, 2017, the Applicant submitted Access, Earthmoving and Tree Removal Permit
applications and a Building Permit application for retaining walls and debris flow mitigation
structures.
B. On June 28, 2017, the Applicant submitted a Building Permit application for the single family
residence.

24.

The BOCC further finds that there is not any need of the County that would be served by not
reinstating the vested rights, given that the applicable provisions of the Code have not changed
since the approval was granted in 2014, and the Applicant submitted permit applications in
reliance on the approval granted by the County by Resolution No. 084-2014 prior to the
expiration of the vested rights.
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25.

The BOCC further finds that pursuant to Sec. 2-20-10(d) of the Code, litigation and
administrative appeals operated as a stay on the acceptance, processing or issuance of any
building or development permits until October 10, 2019, when Sec. 2-20-10(d) was amended by
Ordinance No. 032-2019, which modified the stay provision such that the Celestial application
was no longer stayed. The litigation filed in 2014 operated as a stay that was in effect for a
period of approximately 17 months. The appeals filed in 2017 and the litigation filed in 2018
operated as a stay for a period of approximately 22 months.

26.

The BOCC further finds that it is appropriate to grant a 17 month reinstatement of the vested
rights, since that is the time that the original 3 year vesting period was lessened.

27.

The BOCC finds that it is in the best interests of the citizens of Pitkin County to approve this
Resolution.

NOW, THEREFORE, BE IT RESOLVED by the Pitkin County Board of County
Commissioners that it does hereby approve the Celestial Land Company Ltd. Reinstatement of Vested
Rights, subject to the following conditions, which shall run with the land and be binding on all successors in
interest:
1. The Applicant shall adhere to all material representations made in the current or prior applications or in
public meetings or hearings and shall consider those representations to be conditions of approval, unless
amended by other conditions.
2. This vested right is granted in association with the approvals granted pursuant to BOCC Resolution No.
084-2014. The conditions of Resolution No. 084-2014 shall remain in full force and effect.
3. Statutory vested rights for the approval contained herein are granted pursuant to the Pitkin County
Land Use Code and Colorado Statutes, subject to the exceptions set forth in Pitkin County Land Use
Code, § 2-20-170 and C.R.S., § 24-68-105. The statutory vested rights granted herein shall expire on
July 26, 2021.
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NOTICE OF PUBLIC HEARING PUBLISHED IN THE ASPEN TIMES WEEKLY on the 9th day
of January, 2020.
APPROVED AND ADOPTED on the 26th day of February, 2020.
PUBLISHED AFTER ADOPTION FOR VESTED REAL PROPERTY RIGHTS in the Aspen
Times Weekly on the ___ day of ________, 2020.
ATTEST:

BOARD OF COUNTY COMMISSIONERS
OF PITKIN COUNTY, COLORADO

_______________________
Jeanette Jones,
Deputy Clerk and Recorder

__________________________
Steven F. Child, Chair
Date: _________________________

APPROVED AS TO FORM:
________________________
John Ely,
County Attorney
Case #P067-17
PID 273521400004

APPROVED AS TO CONTENT:
____________________________
Cindy Houben,
Community Development Director

MAROON CREEK CAUCUS
February 14, 2020
By Email, via Suzanne Wolff, Pitkin County Assistant Director of Community Development
Re:

February 8, 2020 Referral Regarding Celestial Ltd. Application for Reinstatement
of Vested Rights

Dear Board of County Commissioners:
The Maroon Creek Caucus is made up of folks who care about the preservation of the entrance
to the Maroon Bells. To that extent, the Caucus has voluntarily committed to a house-size cap
of 5,750 square feet, along with more rigorous criteria to protect the scenic quality of the
entrance to the Maroon Bells. These self-imposed restrictions will significantly advance the
broad public interest, ensuring appropriate land use administration and preservation of rural
character to benefit future generations of residents and visitors.
Today, we write to urge you to reject, as the Pitkin County Land Use Code (PCLUC or the code)
and the law in general allows, yet another re-up of statutory vested rights for the developer,
Celestial Ltd.—a developer that satisfies none of the conditions for reinstatement of its expired
vested rights. (This Caucus previously opposed such reinstatements, via letter dated
September 9, 2017, attached as Ex. 1.)
To be clear: this developer allowed its vested rights to expire back in July of 2017, well before
any litigation was filed that supposedly “stayed” the January 2016 district court decision (which
did not include the site plan recorded later that year).1 The BOCC has no legal responsibility to
reinstate the developer’s vested rights, and, in fact, both the code and common law vested
rights law indicate that renewed vesting is contrary to the public interest. (See Ex. 1 for more
detail.)
Indeed, as you are aware, Pitkin County has adopted new legislation, including the renewable
energy amendments to the PCLUC. On the same day this developer seeks to re-up its vested
rights, the Maroon Creek Caucus is supporting additional amendments to the code, which will
require more stringent scenic review and also limit new houses to 5,750 square feet within the
Maroon Creek Caucus area. The fact that the Maroon Creek Caucus has recommended a

1

The litigation regarding the developer’s parcel was not filed until May 7, 2018—literally years after the district
court found in 2016 that there was “some competent evidence” to uphold the split 3-2 decision of the BOCC.
(Note: a district court reviewing a BOCC decision under C.R.C.P. 106 does not reweigh the evidence or consider
whether the BOCC was correct in its approval; rather, the court simply looks for “any evidence” to support the
BOCC’s approval—in other words, it’s not a difficult standard, nor is it proof that the three out of five
commissioners who voted “yes” on the application actually made a good decision.)
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significant house-size limitation, particularly given the large number of developable lots
outstanding under the 10-acre zoning, ought to be lauded by the BOCC.2
Today, we ask our elected officials, most of whom ran on rural land preservation platforms, to
reject this developer’s application for a reinstatement of vested rights—which it allowed to
expire—because it is not in the public interest and is not required by the code.
If there are some of you who would like to vote “yes” to reinstate this expired vested approval,
please be reminded of the chaos you were warned against when you adopted (in another 3-2
vote) your special legislation changing the automatic stay provisions of the code. The Maroon
Creek Caucus is not equipped to monitor this developer’s building permits or variance
applications (nor do we get notice of them). You’ll recall that back in 2017, the Caucus was
forced to appeal a patently invalid Board of Adjustment variance approval, which would have
allowed this developer to develop at least three times over what is allowed by zoning. While
our appeal was ultimately upheld by the BOCC, it’s clear this developer seeks the exact same
development today.
Finally, the code plainly provides that even if you allow this reinstatement, you should impose
conditions requiring compliance with newly enacted code provisions. PCLUC §§ 2-20-160 (2)(4)
and 2-20-170 (d). Clearly that includes the renewable energy amendments, already adopted by
you. We’d argue further that as a reasonable “terms and conditions applicable to the approval
during the lapsing period,” this developer’s application (if not outright denied) should be tabled
and then required to comply with the new overlay for the upper Maroon Creek area, which we
believe will be adopted shortly.
In sum, you should vote to deny this developer’s reinstatement of vested rights. However,
even if you decide to reinstate this developer’s expired vested rights, as your code provides in
sections 2-20-160 (2)(4) and 2-20-170 (d), this developer should be compelled to redesign its
project to comply with the renewable energy code provisions and then also the newly adopted
overlay.
Thank you for an opportunity to provide updated referral comments. Caucus representatives
will attend the February 26, 2020 public meeting and may provide additional input at that time.
If you have any questions regarding the foregoing, please do not hesitate to contact us.
Very truly yours,
Maroon Creek Caucus Executive Committee
2

The Community Development Department estimated 42 potential new units along Maroon Creek Road and
redevelopment up to potentially 15,000 square foot houses along the entrance to the Maroon Bells.
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MAROON CREEK CAUCUS
September 29, 2017
By Email
Suzanne Wolff, Assistant Director of Pitkin County Community Development
Pitkin County Board of County Commissioners
Re:

Maroon Creek Caucus Referral Comments, Celestial Land Co. Application for
Reinstatement of Expired Vested Rights

Dear Ms. Wolff and Board of County Commissioners:
The Executive Committee of the Maroon Creek Caucus has authorized the following comments
and objections to Celestial Land Company’s (Developer) land use application for reinstatement
of its expired statutory vested rights. We write as your recognized Caucus area charged by
Article IV of the Pitkin County Home Rule Charter with “a recommendatory function for all
matters directly affecting the caucus area” and “recommendations to enact just laws and
policies.” We submit this letter in the hope that you will consider our comments carefully and
in the same vein of our prior, more general letter, dated September 11, 2017.
As you know, while the grant of a reinstatement of vested rights is subject to the criteria in the
code, a decision to not extend or reinstate expired statutory vesting is entirely discretionary
with the Board of County Commissioners (BOCC). Because the reinstatement or grant of
extended vesting to Developer does not satisfy the criteria of 2-20-170(d)(1) of the code, the
Maroon Creek Caucus implores you to use your discretion to deny Developer additional vested
rights that harm both our Caucus area and also Pitkin County at large.
The basis for our opposition and request of the BOCC is explained below, through the following:
(i) background facts, important to your decision, (ii) why Developer’s request for vested rights
extension does not meet code requirements, and (iii) how you might proceed to resolve this
matter.
In summary, the BOCC has an opportunity to both correct a poor decision of a prior board and
mistaken acceptance/recordation of Developer’s site plan with an expanded activity envelope
that was never approved by the board. The BOCC may simply deny further extension of vesting
and reform the approval with appropriate conditions. And, without undeserved statutory
vesting in place, the Caucus will also have time to recommend code amendments to clarify the
land use code to ensure this type of inappropriate development in hazardous, scenic areas in
the County is sited to avoid and decrease hazards, while retaining natural topography and
minimizing the need for massive variances that serve as de facto major amendments to
development approvals.
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i. Consider the facts.
Developer’s property is located within the Rural Area of Pitkin County, at the entrance to the
Maroon Bells/Snowmass Wilderness area. This critical area of the County is currently about half
built-out. The Maroon Creek Caucus is hard at work on an updated master plan, which may
(subject to final vote) include recommendations for a house size cap of 5,750 square feet, along
with suggested code amendments to make scenic review more meaningful, to give the existing
hazard avoidance regulations more teeth, and to limit the power of the citizen Board of
Adjustment to vary underlying zoning regulations in hazard areas to suit developers that desire
to build large homes with unnecessary amenities such as pool/patio areas and major road-cuts,
along with associated retainage located to maximize convenience—and, of course, the view.
Remember, much of the existing land available for potential development will be focused on
selling the view of Pyramid, and seeking to build within scenic view planes and hazard areas to
increase profit.
The lengthy background regarding Developer’s highly constrained land is important in
understanding how we got here. During the time-frame of 2006-2014, the Maroon Creek
Caucus was inactive and did not receive notice of this development (other than that required by
code for immediate neighbors, which was often perfunctory). Indeed, one of the significant
motivators for our Caucus area to form was this Developer’s threat to our valley and our lack of
“voice” in the proceedings around Developer’s plans. In the absence of a Caucus, many of our
neighbors were forced to hire lawyers and planners to address Developer’s improper
development proposals.
Developer’s 35-acre lot was formed to avoid County subdivision regulations with a
configuration that made it difficult, if not impossible, to develop under the current Pitkin
County Land Use Code—a code that emphasizes hazard avoidance, scenic values and rural
character as primary goals that have been implemented as mandatory regulatory provisions.
After purchasing the property, Developer then allowed a prior 2002 approval (renewed with
vesting in 2006) under an old land use code to lapse in 2009.
Pitkin County adopted a new land use code in 2006, which requires avoidance of hazard areas
and sensibly also makes it clear that any allowed mitigation be thoroughly vetted through a
public hearing process. Additionally, the use of TDRs to build large homes in Pitkin County’s
Rural Area were now subject to more rigorous criteria and review. Instead of paying heed to
these provisions, Developer filed a new land use application in 2009, which sought to develop a
15,000 square foot home (using TDRs to avoid growth management). That application went
through staff review and then to the hearing officer (James True), with planning staff
repeatedly recommending the development “minimize the need for mitigation” …, and that
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“the Code requires the utilization of the least hazardous area ….”1 Cross-appeals from Mr.
True’s determination denying the use of TDRs and approval of an activity envelope then
ensued. In May 2011, after a public hearing, the BOCC then decided to remand the case to Mr.
True, with a specific charge that he “determine whether or not a better alternative location for
development is present on the property that represents an increase in safety for the use of
[Developer’s] property as well as the surrounding properties.” 2
After a legal challenge brought by Developer in 2012, the BOCC apparently entered into a
settlement agreement with Developer that would allow it to again apply for rights for a 15,000
square foot home within known hazard areas. (Why? The Caucus has no idea why the County
would agree to allow an application for a 15,000 square foot home to proceed in a known
hazard area at the entrance to the Maroon Bells/Snowmass Wilderness area.) Pursuant to this
settlement agreement to which neighbors were not parties, Developer submitted another
development application in 2012 to build a 13,250 square foot home, this time seeking an
“activity envelope” as was required by the new 2006 code. By this time, Thomas Smith had
replaced Mr. True as hearing officer. Because Mr. Smith had previously represented
Developer’s predecessor in interest, our Maroon Creek neighbors (again, compelled to hire
attorneys and planners) asked that Mr. Smith recuse himself. Mr. Smith did not do so, and
instead proceeded to approve a development site similar to that which he had achieved for
Developer’s predecessor in interest.
Neighbors were again forced to hire attorneys and planners to address this matter, while we
had no active, recognized Caucus. An appeal filed by our community members resulted in a 5-0
vote by the BOCC on November 20, 2013, recognizing a conflict of interest by Mr. Smith. The
BOCC further agreed that it was appropriate to reconsider the entire application at a duly
noticed public hearing “without being limited to the prior record …”3
Nonetheless, in that subsequent 2014 public hearing where Developer was allowed unlimited
time, but our neighbors who were again impelled to hire lawyers and planners were only given
30 minutes to present,4 the BOCC voted 3-2 to approve 8,250 square feet of development

1

Community Development Staff Memo to James R. True, dated December 10, 2009 and
updated memo on July 8, 2010.
2

Resolution No. 062-2011.

3

Resolution No. 026-2014.

4

Later, again under a prior BOCC, the County argued in the subsequent litigation that our
neighbors did not have any due process rights. See Pitkin County Answer Brief, Roaring Fork
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within multiple, significant hazard areas. Again, we are unaware why the prior BOCC acted the
way it did back in 2014, but we do hope that the current commissioners will listen to the
Caucus and uphold Pitkin County values and protection of the upper Maroon Creek Valley,
particularly with regard to hazard avoidance and development incompatible with our rural
landscape.
On January 25, 2016, District Court Judge Neiley upheld the BOCC’s 3-2 decision to allow a
large home to be developed within known hazard areas. That decision was based on the
limited review allowed through a Rule 106 action, specifically, as the court held, “the court may
reverse the decision of the board only if there is no competent evidence to support the
decision.”5 This meant that the neighbors’ substantial expert testimony could be overlooked in
favor of Developer’s hired consultants.
Some six months thereafter, in June of 2016, Developer submitted for recording an Activity
Envelope and Site Plan, which included an expanded activity envelope never approved by the
BOCC and one which extended development on to one of our neighbor’s property. To our
knowledge, Developer never sought an amendment to their development approval or consent
of our neighbor as required, and the County accepted this expanded activity envelope (just
short of an acre of land) by mistake.6
Developer’s vested rights lapsed in July of 2017, a year and a half after Judge Neiley ruled in
favor of the BOCC’s split 3-2 decision allowing an 8,250 square foot home in multiple hazard
areas. Instead of diligently pursuing its development rights, Developer sued the County in two
separate actions. Developer then waited until June of 2017 to file for a building permit, which
could not be granted due to the fact that it required an amendment to the original
development approval, specifically in regard to its changed activity envelope and requirement
of massive variances.
For reasons the Caucus does not understand, instead of requiring an amendment to its
underlying development approval and activity envelope, the County processed a Board of
Land & Cattle Co., et al. v. Board of County Commissioners and Celestial Land Co., 14CV30118,
pages 13-19.
5

See Order, Roaring Fork Land & Cattle Co., et al. v. Board of County Commissioners and
Celestial Land Co., 14CV30118, page 19, emphasis added.
6

See Letter Dated September 5, 2017 to Pitkin County Board of Adjustment from Davis Horn,
Inc. (“Our review shows a significant discrepancy between the Plan approved by the BOCC at
the 2014 hearings as compared to the 2016 approved and recorded plan.”).
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Adjustment (BOA) “variance” application seeking development three times than that allowed
by code and also development outside of the approved activity envelope. Without allowing our
Caucus or neighbors to adequately respond, and with evident bias, the BOA decided to allow
development to facilitate Developer’s desire to build a large home at the entrance to the
Maroon Bells/Snowmass Wilderness area. Perhaps the best evidence of Developer’s intentions
(quite different from what it represented before the BOCC regarding “underground” TDR
development) is their own geotechnical report, submitted with their recent June 2017 building
permit application: “The lower level floor will be near elevation 8340’-6” and will walkout to a
deck with a pool and hot tub to the south. All three levels will be above ground to the east.”
(Emphasis added.)
The Maroon Creek Caucus has appealed the BOA determination, pursuant to the appeal
provisions of the code, however, we have been advised by your county attorneys that it will be
up to the BOCC whether or not it will consider our appeal. In our view, the BOCC should be
working with its Caucuses to effectuate County land use policies such as hazard avoidance,
scenic protection, and preservation of the natural landscape. Along with our appeal of these
massive variances, we trust that you will also carefully consider our objection to reinstatement
and extended vesting for Developer’s inappropriate project.
ii. Consider Developer’s request for vested rights reinstatement and how its request does not
meet code requirements or promote the public interest of the Maroon Creek Valley.
One and a half years after Developer got the “go-ahead” from the district court to use TDRs to
build within known hazard areas, Developer just recently applied for a building permit in June
of 2017. As we believe Developer knew, that building permit was based on a mistakenly
recorded activity envelope and site plan that allowed almost another acre of development on
an adjacent property. Somewhere along the line (our review of the building permit file is
unclear in that respect), County staff required Developer to obtain BOA permits for “variances”
to build its gigantic mitigation, never contemplated by the BOCC in any of its approvals.7
Again, for reasons unknown, Developer went on to receive these massive variances via BOA
Resolution 10-2017. However, as you know, that decision has been appealed to the BOCC.
A simple analysis of the code, sections 2-20-160 and 2-20-170, reveals that the BOCC may not
properly reinstate or extend Developer’s statutory vested rights. Yet if it chooses to do so, it

7

Indeed, the County has made it clear that it believed it approved development that would not
require “large mitigation walls.” See Pitkin County Answer Brief, Roaring Fork Land & Cattle
Co., et al. v. Board of County Commissioners and Celestial Land Co., 14CV30118, pages 12-13.
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must apply new conditions to the approval to better address this significant development
within multiple hazard areas.
Regarding the code requirements for extending vested rights, pursuant to section 2-20-170,
Developer has failed to carry its burden on this discretionary approval, and we assert that the
requested reinstatement will substantially harm our Caucus area and serve as improvident
precedent for future development.
Specifically, Developer has failed to prove pursuant to section 2-20-170(d), wherein the BOCC
“may” approve a reinstatement of vested rights, that it has not already received one extension
(no others are permitted). Further, Developer has not demonstrated that it complied with code
requirements regarding its requested reinstatement, and relied primarily upon its assertion
that the appeal process somehow means the County must grant it additional vesting.
Developer itself was responsible for this extended litigation, where they filed multiple legal
actions against Pitkin County, attempting to obtain rights to build their desired mega-home,
with views of Pyramid.8 Nonetheless, the facts are that the court ruled one and a half years
ago that this Developer could proceed with its desired development, yet Developer waited over
a year to file its building permit application, based on a site plan/activity envelope that was
never approved by the BOCC. This type of conduct should not be rewarded by reinstatement of
vested rights that Developer allowed to expire.
Moreover, section 2-20-170 of the code states that Developer “may only receive one three (3)
year extension,” which Developer effectively received back in 2006. This development has
threatened the rural character and natural landscape of the Maroon Creek Valley since 2002,
when approvals were granted under an old code. It is appropriate to deny reinstatement of
vesting to this Developer, and to require that it adhere to representations that the lower floor
would be below ground (i.e., a basement, versus a “walkout to a deck with a pool and hot tub”)
and correct the activity envelope to reflect what the BOCC actually approved. Finally,
Developer must be required to redesign its road and mitigation structures to minimize the need
for massive variances, which were also not contemplated by the BOCC.9
iii. Consider a potential path forward to resolve this matter.
We hope the BOCC will carefully consider how it proceeds both in this matter, and also
regarding decisions that may affect both our Caucus area and the broader Pitkin County Rural
8

See Celestial Land Co. v. Board of County Commissioners, 2014CV30117, wherein Developer
sued the County to attempt to obtain rights to build a 13,250 square foot residence.
9

See footnote 7, above.
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Area as well. The precedent of large homes in significant scenic areas perched on hazardous
hilltops with massive mitigation requiring enormous variances from zoning should not be taken
lightly.
Regarding Developer’s application for reinstatement of vested rights, you have an opportunity
to both re-shape this inappropriate development and correct the mistaken and improper
recordation of an expanded activity envelope on a neighbor’s land. Indeed, section 2-20160(b)(4) of the code clearly allows the BOCC to require new conditions of approval, given a
lapsed vested approval: “… [F]or a development permit or approval for which a vested property
right has expired, the County may alter the terms and conditions applicable to the approval
during the lapsing period.”
We also suggest you address the issues related to development in the Maroon Creek valley, and
elsewhere within your defined Rural Area, so that you not only require existing approved
development to adhere to current codes, but also that you amend your codes where you find
them lacking. To that extent, while our work is ongoing in terms of our updated master plan,
our Caucus will also recommend some code amendments to clarify your long-standing objective
to move development outside of hazard areas and to minimize that which is allowed within
those areas, including large variances from underlying zoning.
Thank you for your consideration,
The Executive Committee of the Maroon Creek Caucus
Cc:

Cindy Houben, Pitkin County Director of Community Development
Suzanne Wolff, Pitkin County Assistant Director of Community Development

Michael J. Sawyer
Partner/Shareholder
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February 19, 2020
Pitkin County Board of County Commissioners
530 E. Main Street, Suite 205
Aspen, Colorado 81611
RE:

Celestial Land Co. Ltd – Application for Extension of Vested Property Rights
and Hearing Scheduled for February 26, 2020

Dear Members of the Commission,
This comment letter is submitted on behalf of Roaring Fork Land and Cattle, Co.
(“RFLCC”). A separate comment letter is being sent by Glenn Horn on behalf of RFLCC detailing
other planning concerns about Celestial’s application.
As you are aware, on May 7, 2018, Roaring Fork Land & Cattle Co. (“RFLCC”) filed
litigation against Pitkin County and Celestial Land Company Ltd. (“Celestial”) in Case No.
2018CV30050 in Pitkin County District Court regarding the validity of the 2016 Celestial Activity
Envelope and Site Plan recorded in Pitkin County property records at Reception No. 630039 on
June 16, 2016 (“2016 Activity Envelope and Site Plan”). Exhibit A.
As described in full in RFLCC’s filings in that case (“Activity Envelope Litigation”),
Celestial’s 2016 Activity Envelope and Site Plan designates unapproved and unauthorized activity
envelopes on RFLCC’s property. On July 21, 2014, the Pitkin County BOCC approved Resolution
No. 084-2014 based on Celestial’s activity envelope and site plan drawings that were submitted to
Pitkin County as part of Celestial’s amended application (“2014 Submissions”). In its 2014
Submissions, Celestial represented to Pitkin County that it was seeking approval for three sets of
activity envelopes (“2014 Activity Envelopes”) that would “contain all proposed development”
for Celestial’s project. Celestial drafted a set of six documents for its amended application that
depicted the activity envelopes for which approval was sought – (i) an Illustrative Activity
Envelope and Site Plan, Planting Plan and Grading Plan for a 8,250 square foot residence, Exhibit
B; and (ii) an Illustrative Activity Envelope and Site Plan, Planting Plan and Grading Plan for a
13,250 square foot residence, Exhibit C. Each of Celestial’s documents clearly show the activity
envelopes running along the property boundary with RFLCC. Celestial’s depictions of the activity
envelopes constitute “material representations” binding on Celestial both under the Pitkin County
Land Use Code and the express provisions of Resolution No. 084-2014. See Pitkin County Land
Use Code § 2-20-60(b). It is because the locations of the activity envelopes were changed on the
2016 Activity Envelope and Site Plan to include a large area of RFLCC’s property that litigation
was filed challenging the validity of that document.
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Following RFLCC’s filing of the Activity Envelope Litigation and pursuant to then-Pitkin
County Land Use § 2-20-10(d)(1) and Mr. Richard Neiley’s email dated May 8, 2018, Pitkin
County stayed all of Celestial’s building and development approvals, including a hearing on
Celestial’s reinstatement of vested rights scheduled for May 9, 2018. Following more than
seventeen months of briefing, the District Court dismissed Celestial’s constitutionally infirm abuse
of process counterclaim and the case became at issue on October 16, 2019. Discovery in the case
is scheduled to continue until April 2020.
On October 10, 2019, Pitkin County passed an amendment to Section 2-20-10(d)(1) of the
Pitkin County Land Use Code. This amendment provides in full.
When an appeal that is commenced by the Applicant, property owner, and/or any
other entity having an ownership interest in the property that is the subject of the
development permit pursuant to section 2-20-180, or when litigation or any other
action or proceeding that is filed in a court or other tribunal of competent
jurisdiction by the Applicant, property owner, and/or any other entity having an
ownership interest in the property that is the subject of the development
permit, may result in the alteration, amendment or voiding of a previous
determination or action pursuant to this land use code affecting developability,
zoning, development regulations, construction, improvement, or other aspects of
development affecting a parcel of land in Pitkin County, the filing of said appeal,
litigation, or other action or proceeding shall operate as a stay, applicable to
all entities of—
(a)
The acceptance, processing or issuance of: any and all building
applications or permits; development applications or permits; development
approvals; or any other county action, which would permit or otherwise authorize
construction, site work grading, land improvements, or creation of a vested right
pursuant to this land use code.
(emphasis added).
In its October amendment to the Land Use Code, Pitkin County explicitly removed Section
2-20-10(d)(3) that had previously provided limited grounds upon which a party can seek to have
the stay lifted.
On October 24, 2019, RFLCC communicated to the Community Development Department
that based upon the revised language of Section 2-20-10(d)(1) the automatic stay continued to
apply to the Celestial matter. Exhibit D. As noted in that letter:
A. Litigation has been filed in a court that “may result in the alteration, amendment or
voiding of a previous determination or action pursuant to this land use code,” in this
case the Activity Envelope Litigation seeks to declare the 2016 Celestial Activity
Envelope and Site Plan “invalid and a spurious document.”
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B. The 2016 Celestial Activity Envelope and Site Plan is a “previous determination or
action pursuant to this land use code.”
C. Roaring Fork Land and Cattle Co. (“RFLCC”), the plaintiff in the case, is an “entity
having an ownership interest in the property that is the subject of the development
permit.” The 2016 Activity Envelope and Site Plan is Attachment 3 to Celestial’s
“application pursuant to Pitkin County Land Use Code for Extension of Vested
Property Rights for the approvals granted pursuant to BOCC Resolution No. 0842014.” The 2016 Activity Envelope and Site Plan clearly show an activity envelope
extending onto the RFLCC Property.
D. RFLCC is an “other entity having an ownership interest in the property that is the
subject of the development permit” being challenged in the Activity Envelope
Litigation.
E. As such, the filing of the litigation “shall operate as a stay.”
RFLCC has sought on multiple occasions to receive a written response from Pitkin County
about this issue. Exhibit E. To date, none has been provided.
As a result of the Activity Envelope Litigation, PCLUC 2-20-10(d)(1) prudently imposes
a stay that prohibits Pitkin County from acting on Celestial’s pending application for reinstatement
of vested rights. The language in the amended PCLUC is non-discretionary and provides a clear
duty to Pitkin County. It directs Pitkin County officials to stay any pending development
applications or permits or the reinstatement of vested rights if litigation is commenced “by entity
having an ownership interest in the property that is the subject of the development permit.” By
allowing this hearing to proceed, Pitkin County will violate the plain language of its own Code.
In doing so, the Commissioners will “abuse its discretion” which will result in any extension of
vested rights from being overturned in Court. The BOCC should undertake the prudent path to
uphold its Land Use Code, continue Celestial’s application until after the Activity Envelope
Litigation has concluded, and prevent the County from being the subject of an additional lawsuit.
Another potential jurisdictional issue posed by the Celestial vested rights application is a
lack of proper notice. The Pitkin County Pre-Application Conference Summary prepared on
5/30/2017 required Celestial to “mail notice to all property owners within 300’ and mineral estate
owners at least 30 days prior to the hearing . . .” Exhibit F. The public notice in the planning file
describes the property for which the vested rights hearing will pertain as the Celestial Property
(155 Bulkley Drive). Exhibit G. Based upon information and belief, the public notices were sent
only to landowners within 300 feet of the Celestial Property – not the RFLCC Property. As noted
above, Celestial seeks to have vested rights reinstated for the 2016 Activity Envelope and Site Plan
which purports to include an activity envelope on the RFLCC Property. In the event that the
Commissioners vote to reinstate vested rights, the BOCC should include a condition that no vested
rights are reinstated for an activity envelope on the RFLCC Property consistent with the notices
sent by Celestial.
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Very truly yours,
KARP NEU HANLON, P.C.
/s/ Michael J. Sawyer
Michael J. Sawyer
/s/ Shoshana Rosenthal
Shoshana Rosenthal

Enclosures: Exhibits
cc: RFLCC
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Partner/Shareholder
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October 24, 2019
Suzanne Wolff
Assistant Director, Pitkin County Community Development
530 East Main Street
Aspen, CO 81611
Sent via Email:
suzanne.wolff@pitkincounty.com
RE: Application of Automatic Stay to Celestial Land Co. Matters
Dear Suzanne:
As you know, the Board of County Commissioners recently enacted a change to the
provisions of Pitkin County Land Use Code Section 2-20-10 related to the imposition of an
automatic stay for land use applications under certain circumstances. In particular, Section 2-2010(d)(1) was amended to read (underlines added):
When an appeal that is commenced pursuant to section 2-20-180, or when litigation
or any other action or proceeding that is filed in a court or other tribunal of
competent jurisdiction by the Applicant, property owner, and/or any other entity
having an ownership interest in the property that is the subject of the development
permit may result in the alteration, amendment or voiding of a previous
determination or action pursuant to this land use code affecting developability,
zoning, development regulations, construction, improvement, or other aspects of
development affecting a parcel of land in Pitkin County, the filing of said appeal,
litigation, or other action or proceeding shall operate as a stay, applicable to all
entities of—
(a) The acceptance, processing or issuance of: any and all building applications or
permits; development applications or permits; development approvals; or any other
county action, which would permit or otherwise authorize construction, site work
grading, land improvements, or creation of a vested right pursuant to this land use
code.
This letter is to confirm that pursuant to the plain language of the newly adopted code the
automatic stay applies to Celestial Land Company (“Celestial”) for “the acceptance, processing or
issuance of: any and all building applications or permits; development applications or permits;
development approvals; or any other county action, which would permit or otherwise authorize
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construction, site work grading, land improvements, or creation of a vested right pursuant to this
land use code.”
The newly adopted code provision imposing an automatic stay clearly applies to Celestial.
A. Litigation has been filed in a court that “may result in the alteration, amendment or
voiding of a previous determination or action pursuant to this land use code” I am
attaching the Petition and Complaint, Roaring Fork Land and Cattle Co. v. Pitkin
County and Celestial Land Co., 2018CV30050 as Exhibit A to this letter. As stated in
the Request for Relief on Page 8 of the Petition and Complaint, the litigation seeks to
declare the 2016 Celestial Activity Envelope and Site Plan “invalid and a spurious
document.” The 2016 Celestial Activity Envelope and Site Plan is a “previous
determination or action pursuant to this land use code.”
B. Roaring Fork Land and Cattle Co. (“RFLCC”), the plaintiff in the case, is an “entity
having an ownership interest in the property that is the subject of the development
permit.” A copy of the County Assessor’s record demonstrating that RFLCC is the
owner of property at 151 Bulkley Drive is attached as Exhibit B. Also attached as
Exhibit C is a copy of the 2016 Celestial Activity Envelope and Site Plan showing that
the activity envelope “that is the subject of the development permit” extends onto the
RFLCC Property.
As drafted, the application of the automatic stay contained in the newly adopted code
constitutes a non-discretionary act. Failure to implement the Code as drafted, may constitute a
violation of Constitutional or other legal rights which can subject Pitkin County to injunctive relief
and claims for monetary damages.
Please confirm the application of the automatic stay to Celestial land use matters on or
before Friday, November 1. Thank you for your attention to this matter.
Very truly yours,
KARP NEU HANLON, P.C.

MJS:
cc:
RFLCC
enclosure(s)

Michael J. Sawyer

EXHIBIT A

DISTRICT COURT, PITKIN COUNTY, COLORADO
Court Address:
506 E. Main Street
Aspen, CO 81611

DATE FILED: May 7, 2018 2:18 PM
FILING ID: 84FBF08FF24AE
CASE NUMBER: 2018CV30050

Plaintiff: Roaring Fork Land and Cattle Co., a Colorado
corporation
v.
Defendants: Pitkin County, a Colorado political
subdivision, and Celestial Land Company Ltd., a British
Virgin Islands company

▲ COURT USE ONLY ▲

Attorneys for Plaintiff Roaring Fork Land and Cattle Co.: Case Number: 2018CV____
Michael J. Sawyer, Esq., #32312
James F. Fosnaught, Esq., #31820
Shoshana Rosenthal, Esq., #48856
Karp Neu Hanlon, P.C.
201 14th Street, Suite 200
P. O. Drawer 2030
Glenwood Springs, CO 81602
Tel.:(970) 945-2261
Fax: (970) 945-7336
mjs@mountainlawfirm.com
jff@mountainlawfirm.com
sr@mountainlawfirm.com
PETITION AND COMPLAINT
Plaintiff Roaring Fork Land and Cattle Co. (“RFLCC”), by and through its undersigned
counsel Karp Neu Hanlon, P.C., hereby brings this Petition and Complaint against Defendants
Pitkin County and Celestial Land Company Ltd. (“Celestial”) and states as follows:
NATURE OF THE ACTION
1. This action is brought pursuant to C.R.C.P. 105.1, C.R.C.P. 105, C.R.C.P. 57 and 42 U.S.C.
§ 1983 to obtain relief from an invalid activity envelope designation document made by
Celestial, which was then approved and recorded by the Pitkin County Community
Development Department (“Pitkin County”) which improperly encumbers RFLCC’s
property.
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PARTIES
2. Plaintiff Roaring Fork Land and Cattle Co. is a Colorado corporation with its principal
place of business at 151 Bulkley Drive, Aspen, Colorado 81611. RFLCC owns the real
property described on Exhibit 1 (the “RFLCC Property”).
3. Defendant Pitkin County is a political subdivision of the State of Colorado with its
principal offices at 530 East Main Street, Aspen, Colorado 81611.
4. Defendant Celestial Land Company Ltd. is a British Virgin Islands company with a
principal place of business at 1700 Lincoln Street, Ste. 2222, Denver, Colorado 80203.
Celestial owns the real property described on Exhibit 2 (the “Celestial Property”).
JURISDICTION AND VENUE
5. Pitkin County District Court has jurisdiction over this matter pursuant to C.R.S. §13-1124(1)(c) because this action arises from the ownership, use and possession of real property
situated in Pitkin County.
6. Pitkin County District Court has personal jurisdiction over Defendant Pitkin County
because it has its principal place of business in Pitkin County, Colorado, and is a political
subdivision of the State of Colorado.
7. Pitkin County District Court has personal jurisdiction over Defendant Celestial because
Celestial has continuous, systematic contact with Colorado and owns real property in Pitkin
County, Colorado.
8. Venue is proper in this Court pursuant to C.R.C.P. Rule 98(c) because this action concerns
real property situated in Pitkin County, Colorado.
GENERAL ALLEGATIONS
Celestial’s Land Use Applications
9. On April 21, 2014, Celestial submitted amended application materials to Pitkin County for
an Activity Envelope and Site Plan approval that included Illustrative Site Plans, Planting
Plans and Grading Plans related to a house to be built on the Celestial Property in Pitkin
County, Colorado.
10. The Plans were all dated April 18, 2014 with the exception of the Planting Plan which was
dated October 22, 2013. The Planting Plan and Grading Plan specifically depicted the
activity envelopes for which Celestial sought approval. These copies of the Grading and
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Planting Plans are attached hereto as Exhibit 3 and Exhibit 4, respectively (collectively
the “Activity Envelope Plans”).
11. The Activity Envelope Plans depict three activity envelopes for which Celestial sought
approval: “Debris and Landscape Grading Envelope,” “Building Activity Envelope,” and
“Access Envelope” (collectively the “2014 Envelopes”).
12. Each of the 2014 Envelopes only depicted proposed activity envelopes on the Celestial
Property.
13. During hearings held in April 2014, the Pitkin County Board of County Commissioners
(“BOCC”) approved the 2014 Envelopes on a controversial 3-2 vote.
14. The BOCC approval only included activity envelopes located on the Celestial Property
consistent with the Activity Envelope Plans included in Celestial’s application.
15. After the BOCC approved Celestial’s Activity Envelope Plans, the BOCC’s decision was
challenged under C.R.C.P. 106 (a)(4).
16. The District Court did not find sufficient grounds to overturn the BOCC’s decision.
The 2016 Celestial Activity Envelope and Site Plan Recorded Document
17. After the BOCC’s 2014 approval of the Activity Envelope Plans, Celestial did not submit
an application to process any amendments or modifications.
18. In June 2016, Celestial submitted to Pitkin County its Activity Envelope and Site Plan map
for approval and recording by Pitkin County.
19. The 2016 Activity Envelope and Site Plan map submitted by Celestial contained material
modifications to the location of the 2014 Envelopes that were not approved by the BOCC.
20. The 2016 Activity Envelope and Site Plan map depicts for the first time a “Landscape and
Grading Envelope” and an “Access Envelope” on the RFLCC Property.
21. The BOCC did not approve activity envelopes on the RFLCC Property.
22. On June 16, 2016, Pitkin County recorded Celestial’s Activity Envelope and Site Plan in
the public records at Plat Book 114, Page 79-81, Reception No. 630039, attached hereto as
Exhibit 5 (“2016 Celestial Activity Envelope and Site Plan”).
23. Pitkin County did not provide RFLCC any notice or opportunity to comment on the 2016
Celestial Activity Envelope and Site Plan.

Roaring Fork Land and Cattle Co. v. Pitkin County, et. al.
Pitkin County District Court Case No. 2018CV __
Petition and Complaint
Page 4 of 9

Celestial Did Not Seek Approval from the BOCC or Obtain RFLCC’s Signature of Consent to
Designate an Activity Envelope on RFLCC’s Property
24. The Pitkin County Land Use Code (“Code”) has detailed requirements to designate an
activity envelope.
25. Specifically, the Code requires specific information to be submitted for all properties upon
which an activity envelope designation is sought, including: the locations and dimensions
of activity envelope setbacks from property lines, the legal description and title information
for all affected property, and a signature block for any affected “owner” of property where
an activity envelope will be located.
26. Celestial’s application materials did not include any legal description or title information
for the RFLCC Property.
27. The Celestial application only contained information for Celestial’s property as land upon
which an activity envelope would be located.
28. Celestial’s application materials did not include a signature block for RFLCC as an owner
of property upon which an activity envelope is requested.
29. The only authorization contained in Celestial’s application materials was from Celestial’s
attorney, who was not authorized to act on behalf of RFLCC.
30. Most importantly, Celestial’s application only depicted and identified the location and
dimensions of activity envelopes and setbacks as being on the Celestial Property.
31. Celestial further represented to the BOCC in its application materials that “The revised
Landscape and Activity Envelope Plan . . . shows the activity envelopes that are proposed
to contain all activities on the site.” (emphasis added).
32. Celestial’s application materials did not follow the requirements of the Code to seek the
approval of an activity envelope on the RFLCC Property.
33. As such, the BOCC did not approve an activity envelope on the RFLCC Property and the
subsequently recorded 2016 Celestial Activity Envelope and Site Plan is invalid.
Present Litigation
34. The 2016 Celestial Activity Envelope and Site Plan submitted by Celestial to Pitkin County
for recording contains a material misrepresentation of the activity envelopes approved by
the BOCC.
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35. The 2016 Celestial Activity Envelope and Site Plan submitted by Celestial and recorded
by Pitkin County is invalid and constitutes a spurious and unlawful encumbrance on the
RFLCC Property.
36. Development may not occur on RFLCC land until a valid access envelope is approved in
conformance with the requisite Pitkin County Land Use Code approval process and
including the requisite property-owner approvals.
37. By recording the 2016 Celestial Activity Envelope and Site Plan, Pitkin County has
deprived RFLCC of due process guaranteed under the Constitution.
FIRST CLAIM FOR RELIEF
Spurious Document under C.R.C.P. 105.1 and
Request for Show Cause Hearing Forthwith against Pitkin County
38. RFLCC incorporates herein by reference all prior allegations.
39. RFLCC is the owner and in possession of the RFLCC Property.
40. The 2016 Celestial Activity Envelope and Site Plan includes designation of an
unauthorized and invalid activity envelopes on the RFLCC Property.
41. Activity envelopes on the RFLCC Property were not approved by the BOCC.
42. Even though the BOCC did not approve activity envelopes on the RFLCC Property, and
RFLCC did not consent by signing an owner’s signature block as required by the Code,
Pitkin County caused to be recorded the 2016 Celestial Activity Envelope and Site Plan on
June 16, 2016 at Plat Book 114, Page 79-81.
43. The 2016 Celestial Activity Envelope and Site Plan is groundless, contains material
misrepresentations and is patently invalid. See Exhibit 5.
44. Thus, the 2016 Celestial Activity Envelope and Site Plan is a spurious document pursuant
to C.R.C.P. 105.1(a). See Affidavit of Michael L. Sawyer, attached hereto as Exhibit 6.
45. RFLCC requests that the Court issue an Order to Show Cause and set an appearance before
the Court to determine why the spurious document should not be declared invalid.
46. Upon showing that Pitkin County caused this spurious document to be recorded, RFLCC
is entitled to attorney fees and an award of costs pursuant to C.R.C.P. 105.1.
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SECOND CLAIM FOR RELIEF
Relief Under C.R.C.P. 105
against Pitkin County and Celestial
47. RFLCC incorporates herein by reference all prior allegations.
48. RFLCC is the owner and in possession of the RFLCC Property.
49. Pursuant to C.R.C.P. 105, this Court has the power to make a complete adjudication of the
rights of all parties hereto with respect to the portion of the RFLCC Property that was
wrongfully included in the 2016 Celestial Activity Envelope and Site Plan.
50. The 2016 Celestial Activity Envelope and Site Plan encumbers RFLCC’s title.
51. The BOCC did not approve activity envelopes located on the RFLCC Property as depicted
on the 2016 Celestial Activity Envelope and Site Plan.
52. RFLCC seeks a declaration and adjudication that the 2016 Celestial Activity Envelope and
Site Plan is invalid.
53. RFLCC seeks a declaration and adjudication that its right, title and interest in and to the
RFLCC Property is senior and superior to the rights, if any, of Pitkin County and Celestial
deriving from the invalid 2016 Celestial Activity Envelope and Site Plan.
THIRD CLAIM FOR RELIEF
Declaratory Relief Under C.R.C.P. 57
against Pitkin County and Celestial
54. RFLCC incorporates herein by reference all prior allegations.
55. Pitkin County caused the 2016 Celestial Activity Envelope and Site Plan to be recorded in
the public records.
56. The 2016 Celestial Activity Envelope and Site Plan includes activity envelopes located on
a portion of the RFLCC Property.
57. Celestial’s 2014 application did not give information required by the Pitkin County Land
Use Code to establish activity envelopes on the RFLCC Property.
58. The BOCC did not approve activity envelopes on the RFLCC Property.
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59. The 2016 Celestial Activity Envelope and Site Plan is invalid because it includes activity
envelopes that were never approved by the BOCC in the manner required by the Code.
60. RFLCC’s legal relations are affected by the uncertainty of the validity of the 2016 Celestial
Activity Envelope and Site Plan.
61. RFLCC seeks the entry of a declaratory judgment pursuant to C.R.C.P. 57 declaring the
Activity Envelope and Site Plan to be invalid in order to terminate the uncertainty caused
by the writing.
62. RFLCC seeks the entry of a declaratory judgment that Celestial must submit a new
application for activity envelope and site plan approval.
FOURTH CLAIM FOR RELIEF
Violation of Procedural Due Process under 42 U.S.C. § 1983
against Pitkin County
63. RFLCC incorporates herein by reference all prior allegations.
64. RFLCC owns a protectable property interest in the RFLCC Property.
65. Pitkin County is charged with the administration and enforcement of the Pitkin County
Land Use Code.
66. Pitkin County was acting under color of law when it approved and recorded the 2016
Celestial Activity Envelope and Site Plan.
67. The 2016 Celestial Activity Envelope and Site Plan includes a designation of an activity
envelope on the RFLCC Property.
68. Pitkin County failed to comply with the requirements of its Code to establish an activity
envelope on the RFLCC Property.
69. The BOCC did not approve an activity envelope on the RFLCC Property.
70. The action taken by Pitkin County to record the 2016 Celestial Activity Envelope and Site
Plan fails to comply with the Code’s requirements and exceeds the scope of the approval
granted by the BOCC.
71. In doing so, Pitkin County failed to abide by procedural due process requiring notice and
an opportunity for hearing.
72. As a result of this deprivation, Pitkin County intentionally or recklessly deprived RFLCC
of its property secured by the Constitution and laws of the United States.
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73. RFLCC is entitled to a court order declaring the 2016 Celestial Activity Envelope and Site
Plan invalid and requiring Pitkin County to adhere to the procedure in its Code for
establishing activity envelopes.
74. RFLCC is also is entitled to recover its costs and attorneys’ fees incurred in connection
with Pitkin County’s depriving RFLCC of its property rights.
FIFTH CLAIM FOR RELIEF
Injunctive Relief
75. RFLCC incorporates herein by reference all prior allegations.
76. RFLCC seeks such preliminary, permanent, and mandatory injunctive relief as may be
required to effectuate the spurious document and declaratory relief requested regarding the
invalid 2016 Celestial Activity Envelope and Site Plan and to have the same removed from
the title to the RFLCC Property.
Request for Relief:
WHEREFORE, RFLCC demands that a declaration and judgment enter in its favor and
against Pitkin County and Celestial, as follows:
a. That the 2016 Celestial Activity Envelope and Site Plan recorded in the Pitkin County
Clerk at Recorder on June 23, 2016 at Plat Book 114, Page 79-81 is patently false,
invalid and a spurious document pursuant to C.R.C.P. 105.1;
b. That RFLCC’s title is senior and superior to the rights, if any, of Pitkin County and
Celestial deriving from the invalid 2016 Activity Envelope and Site Plan;
c. That RFLCC is entitled to declaratory relief that the 2016 Celestial Activity Envelope
and Site Plan invalid and thus Celestial is required to submit a new application for
activity envelope and site plan approval;
d. That Pitkin County intentionally or recklessly deprived RFLCC of its property rights
secured by the Constitution and laws of the United States.
e. That RFLCC is entitled to an award of attorneys’ fees, costs, pre-judgment and postjudgment interest as provided by law, contract or otherwise.
f. Such other and further relief in law and/or equity that the Court deems just and proper.
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Submitted this 7th day of May 2018.

KARP NEU HANLON, P.C.
Attorneys for Plaintiff

By: */s/ Michael J. Sawyer
Michael J. Sawyer
Address of Plaintiff:
Roaring Fork Land and Cattle Co.
c/o KARP NEU HANLON, P.C.
201 14TH St. Suite 200
P.O. Drawer 2030
Glenwood Springs, CO 81602

EXHIBIT B

EXHIBIT C

DATE FILED: May 7, 2018 2:18 PM
FILING ID: 84FBF08FF24AE
CASE NUMBER: 2018CV30050

Shoshana Rosenthal
From:
Sent:
To:
Cc:
Subject:

Michael J. Sawyer
Friday, November 8, 2019 2:12 PM
Richard Neiley
Shoshana Rosenthal
Celestial Litigation

Ry,
I left you a short VM. When you have a minute please give me a call to discuss RFLCC’s letter regarding applicability of
the automatic stay.
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This transmission may contain information that is privileged, confidential, and/or exempt from disclosure under applicable law. If
you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, or use of the information
contained herein (including any reliance thereon) is STRICTLY PROHIBITED. If you received this transmission in error, please
immediately contact the sender and destroy the material in its entirety, whether in electronic or hard copy format.

IRS Circular 230 disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any tax advice
contained in this communication (including any attachments) was not intended or written to be used, and cannot be used, for the
purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or recommending to another party any
transaction or matter addressed herein.
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Shoshana Rosenthal
From:
Sent:
To:
Cc:
Subject:

Michael J. Sawyer
Sunday, November 24, 2019 7:36 PM
Richard Neiley
Shoshana Rosenthal; James F. Fosnaught
Effect of automatic stay

Ry,
As you know, RFLCC submitted a written request on October 24, 2019 asking the County to confirm that the provisions
of the recently modified County Code related to automatic stay continue to apply to Celestial Land Co. I have not
received a written response related to this request. Because the County’s administrative interpretation relative to the
applicability of the automatic stay Code provisions may impact RFLCC’s rights and opportunity to appeal, I respectfully
request that the County respond in writing.
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Michael J. Sawyer
Partner/Shareholder

www.mountainlawfirm.com
Glenwood Springs – Main Office
201 14th Street, Suite 200
P. O. Drawer 2030
Glenwood Springs, CO 81602

Aspen
323 W. Main Street
Suite 301
Aspen, CO 81611

Montrose
1544 Oxbow Drive
Suite 224
Montrose, CO 81402

mjs@mountainlawfirm.com
Direct: 970.928.2118
Office: 970.945.2261
Fax: 970.945.7336
*Direct Mail to Glenwood Springs

December 17, 2019
Richard Nieley, Esq.
Pitkin County Attorney’s Office
Sent via email
RE: Application of Automatic Sty
Dear Ry:
I am writing with regard to the application of the automatic stay for matters related to
Celestial Land Company. On October 24, 2019, I sent Community Development a letter
requesting a written code interpretation and outlining the basis for the application of the
automatic stay under the recently modified provisions of Code Section 2-20-10(d)(1) (attached
again for your convenience). Consistent with the application of the automatic stay for Celestial
matters, the County cancelled the public hearing scheduled for November 20 on reinstatement of
Celestial’s expired vested rights. Despite the County’s actions consistent with the imposition of
the automatic stay, I have never received a written response to my prior communication.
I appreciate that your responsibilities pull you in many different directions. However, I
request that the County provide a formal written response to the request for code interpretation.
Very truly yours,
KARP NEU HANLON, P.C.

MJS:

Michael J. Sawyer

Michael J. Sawyer
Partner/Shareholder

www.mountainlawfirm.com
Glenwood Springs – Main Office
201 14th Street, Suite 200
P. O. Drawer 2030
Glenwood Springs, CO 81602

Aspen
323 W. Main Street
Suite 301
Aspen, CO 81611

Montrose
1544 Oxbow Drive
Suite 224
Montrose, CO 81402

mjs@mountainlawfirm.com
Direct: 970.928.2118
Office: 970.945.2261
Fax: 970.945.7336
*Direct Mail to Glenwood Springs

December 18, 2019
Richard Neiley, Esq.
Pitkin County Attorney’s Office
Sent via Email:
richard.neiley@pitkincounty.com
RE: Application of Automatic Stay to Celestial Land Co. Matters
Dear Ry:
As you know, the Board of County Commissioners recently enacted a change to the
provisions of Pitkin County Land Use Code Section 2-20-10 related to the imposition of an
automatic stay for land use applications under certain circumstances. In particular, Section 2-2010(d)(1) was amended to read (underlines added):
When an appeal that is commenced pursuant to section 2-20-180, or when litigation
or any other action or proceeding that is filed in a court or other tribunal of
competent jurisdiction by the Applicant, property owner, and/or any other entity
having an ownership interest in the property that is the subject of the development
permit may result in the alteration, amendment or voiding of a previous
determination or action pursuant to this land use code affecting developability,
zoning, development regulations, construction, improvement, or other aspects of
development affecting a parcel of land in Pitkin County, the filing of said appeal,
litigation, or other action or proceeding shall operate as a stay, applicable to all
entities of—
(a) The acceptance, processing or issuance of: any and all building applications or
permits; development applications or permits; development approvals; or any other
county action, which would permit or otherwise authorize construction, site work
grading, land improvements, or creation of a vested right pursuant to this land use
code.
This letter is to confirm that pursuant to the plain language of the newly adopted code the
automatic stay applies to Celestial Land Company (“Celestial”) for “the acceptance, processing or
issuance of: any and all building applications or permits; development applications or permits;
development approvals; or any other county action, which would permit or otherwise authorize
construction, site work grading, land improvements, or creation of a vested right pursuant to this
land use code.”
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The newly adopted code provision imposing an automatic stay clearly applies to Celestial.
A. Litigation has been filed in a court that “may result in the alteration, amendment or
voiding of a previous determination or action pursuant to this land use code” I am
attaching the Petition and Complaint, Roaring Fork Land and Cattle Co. v. Pitkin
County and Celestial Land Co., 2018CV30050 as Exhibit A to this letter. As stated in
the Request for Relief on Page 8 of the Petition and Complaint, the litigation seeks to
declare the 2016 Celestial Activity Envelope and Site Plan “invalid and a spurious
document.” The 2016 Celestial Activity Envelope and Site Plan is a “previous
determination or action pursuant to this land use code.”
B. Roaring Fork Land and Cattle Co. (“RFLCC”), the plaintiff in the case, is an “entity
having an ownership interest in the property that is the subject of the development
permit.” A copy of the County Assessor’s record demonstrating that RFLCC is the
owner of property at 151 Bulkley Drive is attached as Exhibit B. Also attached as
Exhibit C is a copy of the 2016 Celestial Activity Envelope and Site Plan showing that
the activity envelope “that is the subject of the development permit” extends onto the
RFLCC Property.
As drafted, the application of the automatic stay contained in the newly adopted code
constitutes a non-discretionary act. Failure to implement the Code as drafted, may constitute a
violation of Constitutional or other legal rights which can subject Pitkin County to injunctive relief
and claims for monetary damages.
Please confirm the application of the automatic stay to Celestial land use matters. Thank
you for your attention to this matter.
Very truly yours,
KARP NEU HANLON, P.C.

MJS:
cc:
RFLCC
enclosure(s)

Michael J. Sawyer

Michael J. Sawyer
Partner/Shareholder

www.mountainlawfirm.com
Glenwood Springs – Main Office
201 14th Street, Suite 200
P. O. Drawer 2030
Glenwood Springs, CO 81602

Aspen
323 W. Main Street
Suite 301
Aspen, CO 81611

Montrose
1544 Oxbow Drive
Suite 224
Montrose, CO 81402

mjs@mountainlawfirm.com
Direct: 970.928.2118
Office: 970.945.2261
Fax: 970.945.7336
*Direct Mail to Glenwood Springs

January 7, 2020
Richard Neiley, Esq.
Pitkin County Attorney’s Office
Sent via Email:
richard.neiley@pitkincounty.com
RE: Application of Automatic Stay to Celestial Land Co. Matters
Dear Ry:
As you are aware, Roaring Fork Land & Cattle Co. (“RFLCC”) submitted a request to
Pitkin County Community Development requesting an interpretation of the recently revised
automatic stay provision in the PCLUC as it pertains to the Celestial Land Company property.
Since submitting the request, I have followed up with you on a number of occasions about the
lack of a written response from Pitkin County (correspondence sent to you on November 11,
2019, November 24, 2019, December 17, 2019, and December 18, 2019). In our last written
exchange, it was my understanding that a written response from either you or Community
Development would be forthcoming. Because of the lack of response to this inquiry, RFLCC
appeals the refusal to issue an interpretation “in the course of administration or enforcement of
provisions of this Land Use Code” as provided for in PCLUC 2-10-10(b). Please let me know
the earliest date that his matter can be heard by the BOCC.
Very truly yours,
KARP NEU HANLON, P.C.

Michael J. Sawyer
MJS:

